
Before t h e  Board of Zoning Adjustment, D. C. 

PUBLIC HEARING -- J u l y  19, 1972 

Appl ica t ion  No. 11186 Potomac E l e c t r i c  Power Company, appe l l an t .  

THE ZONING ADMINISTRATOR OF THE DISTRICT OF COLUMBIA, appe l lee .  

On motion du ly  made, seconded and c a r r i e d  with t h e  absence of 
M r .  Scr ivener ,  t h e  fol lowing Order of t h e  Board was en t e r ed  a t  t h e  
meeting of September 26, 1972. 

ORDERED : 

That t h e  a p p l i c a t i o n  f o r  a  va r i ance  from t h e  l o t  a r ea  requirement 
of t h e  R-4 D i s t r i c t  t o  permit cons t ruc t ion  of t h r e e  (3) townhouses 
each with a  r e n t a l  u n i t  a t  1115-23 G S t r e e t ,  S. E., p a r t  of Lot 79, 
Square 995, be DENIED. 

FINDINGS OF FACT: 

1. The s u b j e c t  p rope r ty  i s  l oca t ed  i n  an  R-4 D i s t r i c t ,  which 
d i s t r i c t  permits  townhouses and f l a t s  a s  a  mat te r  of r i g h t .  

2. The p rope r ty  i s  p r e s e n t l y  unimproved. 

3. Appel lant  proposes t h e  cons t ruc t ion  of t h r e e  (3) bu i ld ings ,  
each wi th  a  r e n t a l  u n i t .  

4. It is  proposed t h a t  each bu i ld ing  w i l l  be s o l d  and each 
owner thereof  may use t h e  f i r s t  f l o o r  f o r  a  r e n t a l  u n i t  and t h e  
second and t h i r d  f l o o r s  f o r  t h e  owner's res idence  o r  v i c e  versa .  

5. The houses a r e  t o  be cons t ruc ted  s o  t h a t  t he  owner may, a t  
h i s  op t ion ,  remove a  p a r t i t i o n  on t h e  f i r s t  f l o o r  t o  permit t h e  use 
of t he  e n t i r e  s t r u c t u r e  a s  one dwell ing u n i t .  

6. Each proposed l o t  has  a  l o t  width of 20.67 f e e t  and each 
con ta in s  a  l o t  a r e a  of 1,791.46 square f e e t .  

7. The Board, i n  BZA Appl ica t ion  No. 10885, g ran ted  permission 
f o r  t he  cons t ruc t ion  of four  (4) townhouses, each conta in ing  a  
r e n t a l  u n i t  and each having a  l o t  width of 16 f e e t .  However, due t o  
t h e  b u i l d e r ' s  i n a b i l i t y  t o  acqu i r e  two a d d i t i o n a l  f e e t  from t h e  owner 
of t h e  proper ty ,  t h e  a p p l i c a n t  amended h i s  r eques t  t o  seek  f o u r  (4) 
townhouses, each wi th  15.5 f o o t  widths ,  which amended r eques t  was 
denied by the  Board. 
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8. I n  t h e  Order of t h e  Board i n  A p p l i c a t i o n  No. 10885, t h e  
Board provided t h a t ,  " In  t h e  i n s t a n t  c a s e ,  t h e  Board f e e l s  t h a t  
a p p l i c a n t  shou ld  have t h e  r i g h t  t o  f i l e  a n o t h e r  a p p l i c a t i o n  f o r  
t h r e e  townhouses on t h e  s u b j e c t  p r o p e r t y  s i n c e  t h i s  would be con- 
s i d e r e d  a s  a  m o d i f i c a t i o n  of t h e  o r i g i n a l  a p p l i c a t i o n  which r e -  
q u e s t s  f o u r  townhouses ." 

9. Upon t h e  r e c e i p t  of t h e  Order  i n  A p p l i c a t i o n  No. 10885, 
a p p l i c a n t  f i l e d  t h e  i n s t a n t  a p p l i c a t i o n  s e e k i n g  permiss ion  t o  con- 
s t r u c t  t h e  t h r e e  (3) townhouses, each  c o n t a i n i n g  a  r e n t a l  u n i t .  The 
v a r i a n c e  sought  i s  a n  a r e a  v a r i a n c e  of t h e  t h r e e  l o t s .  

OPINION: 

The Board i n  A p p l i c a t i o n  No. 10885 i n  a l l o w i n g  a p p e l l a n t  t o  
f i l e  a n o t h e r  a p p l i c a t i o n  f o r  t h r e e  (3)  townhouses does n o t  c o n s t r u e  
i t s  a c t i o n  f o r  a p p e l l a n t  t o  b u i l d  t h r e e  (3) townhouses ( row-dwel l ings)  
t o  i n c l u d e  a  r e n t a l  u n i t .  The r e c e n t  c o u r t  d e c i s i o n  Palmer v .  
Board of Zoning Adjustment,  A p p l i c a t i o n  No. 5884 concludes  t h a t  
g r a n t i n g  of a  v a r i a n c e  i s  improper where t h e r e  i s  no showing of 
e x c e p t i o n a l  s i t u a t i o n  and undue h a r d s h i p .  It i s  c l e a r  t h a t  t h e  owner 
can develop t h i s  p r o p e r t y  w i t h  s i n g l e  f a m i l y ,  semi-detached o r  row- 
d w e l l i n g s  w i t h o u t  a  r e n t a l  u n i t  i n  a  manner a u t h o r i z e d  by t h e  Zoning 
Regula t ions .  The Board has  recognized  t h e  uniqueness  of t h e  row type  
f l a t  w i t h  a  r e n t a l  u n i t  i n  R-4, 1 ,800 s q u a r e  f o o t  l o t ,  and s i n c e  t h e  
l and  is r e l a t i v e l y  f l a t  and can  be developed w i t h  l i t t l e  d i f f i c u l t y ,  
it  must be cons idered  t h a t  t h i s  a c t i o n  a f f e c t s  a l l  R-4 u s e  d i s t r i c t s .  

The Board f i n d s  i t  u n r e a l i s t i c  t o  r e q u i r e  3,000 s q u a r e  f e e t  f o r  
a  s i n g l e  f a m i l y  house and t h e n  r e q u i r e  900 s q u a r e  f e e t  f o r  a  u n i t  i n  
a  mul t i -dwel l ing .  It  is obvious  t h a t  t h e  Regula t ions  a r e  des igned  t o  
p rov ide  a  s e l e c t i o n  of hous ing  and b u i l d i n g  t y p e s  and where a  f l a t  i s  
p e r m i t t e d ,  t h e  R e g u l a t i o n s  s p e l l  o u t  c l e a r l y  t h a t  a  minimum of 4,000 
s q u a r e  f e e t  i s  r e q u i r e d .  To a l t e r  t h e  Regula t ions  i n  any way o t h e r  
t h a n  t h a t  way must r e q u i r e  a n  a r e a  v a r i a n c e  and approva l  by t h e  Board 
upon r e q u e s t .  The assumption,  because  of p a s t  Board a c t i o n ,  by t h e  
a t t o r n e y  and Zoning A d m i n i s t r a t o r ,  t h a t  t h e  1,800 s q u a r e  f o o t  minimum 
f o r  f l a t s  o r  townhouses w i t h  r e n t a l  u n i t s  is c l e a r  i n  t h e  Regula t ions ,  
shou ld  be den ied .  The R e g u l a t i o n s  have no such p r o v i s i o n .  The 
d e v e l o p e r  h a s  t h e  unmis takab le  o p t i o n  t o  conver t  i f  h e  wants t o  a s  
provided by t h e  Regula t ions .  However, t h e  s t r u c t u r e  h a s  t o  be b u i l t  
f i r s t ,  and l and  i n  u n i t s  of 900 s q u a r e  f e e t  a v a i l a b l e .  The c o s t  f o r  
convers ion ,  i n  terms of meeting B u i l d i n g  Code and o t h e r  o r d i n a n c e s  
would have a  dampening a f f e c t  on new s i n g l e  f a m i l y  s t r u c t u r e s  be ing  
conver ted  t o  mul t i -dwel l ings .  The above f a c t o r s  l i m i t  t h e  p o s s i b i l i t y  
of new s t r u c t u r e s  be ing  conver ted  and r a t h e r  s u p p o r t s  t h e  purpose 
f o r  which t h e  R-4 u s e  d i s t r i c t  was in tended ,  which i s  t o  a l l o w  f o r  
convers ion  of e x i s t i n g  s t r u c t u r e s  i n  hopes of s t a b i l i z i n g  e x i s t i n g  
one-family  dwel l ings .  
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However, t he  Board be l i eves  t h a t  l i m i t i n g  f l a t s  t o  4,000 square 
f e e t  of l o t  a rea  a s  required by the  Regulations i s  i n  the  pub l i c  
i n t e r e s t  and should he lp  t o  l i m i t  overcrowding and prolong s t a b i l i t y  
i n  e s t ab l i shed  r e s i d e n t i a l  neighborhoods. 

We a r e  of t he  opinion t h a t  appe l l an t  has not  proved a  hardship  
wi th in  t h e  meaning of t h e  var iance  c lause  of t h e  Zoning Regulations 
and t h a t  a  denia.1 of t he  requested r e l i e f  w i l l  not  r e s u l t  i n  p e c u l i a r  
and except ional  p r a c t i c a l  d i f f i c u l t i e s  and undue hardship  upon the  
owner. 

Fur ther ,  we hold t h a t  t h e  requested r e l i e f  can not be granted 
without  s u b s t a n t i a l  detr iment  t o  the  pub l i c  good and without  substan-  
t i a l l y  impairing the  i n t e n t ,  purpose and i n t e g r i t y  of t he  zone p lan  
a s  embodied i n  t h e  Zoning Regulations and Map. 

BY ORDER OF THE D, C, BO 

ATTESTED : 6 

By: 

GEORGE A. GROGAN 
Sec re t a ry  of t he  Board 

February 13, 1973 


